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Title  29— Labor 

CHAPTER  V— WAGE  AND  HOUR 
DIVISION 

PART  553— EMPLOYEES  OF  PUBUC 
AGENCIES  ENGAGED  IN  FIRE  PROTEC¬ 
TION  OR  LAW  ENFORCEMENT  ACTIVI¬ 
TIES  (INCLUDING  SECURITY  PERSON¬ 
NEL  IN  CORRECTIONAL  INSTITUTIONS) 

The  Fair  Labor  Standards  Act  of  1938 
(52  Stat.  1060,  as  amended,  29  U.S.C.  201 
et  seq.),  as  amended  by  the  Pair  Labor 
Standard  Amendments  of  1974  (Pub.  L. 
93-259),  88  Stat.  55),  extends  the  Act’s 
minimxim  wage,  overtime,  equal  pay 
and  recordkeeping  requirements  to  most 
public  agency  employees.  In  the  case  of 
certain  public  agencies  (i.e.,  those  having 
employees  engaged  in  fire  protection  and 
law  enforcement  activities,  including  se¬ 
curity  personnel  in  correctional  institu¬ 
tions)  ,  ar^Ucation  of  the  Act’s  overtime 
provisions  was  delayed  until  January  1, 
1975.  This  delay  was  accomplished  by 
new  section  13(b)  (20)  which  provided 
an  Interim  overtime  exemption  for  all 
such  employees  regardless  of  the  size  of 
the  employing  public  agency.  Effective 
January  1,  1975,  however,  the  section 
13(b)  (20)  exemption  will,  by  its  express 
terms,  be  limited  to  fire  protection  and 
law  enforcement  employees  who  are  em¬ 
ployed  by  a  public  agency  which  has, 
dming  the  workweek,  less  than  five  em¬ 
ployees  so  engaged.  For  larger  public 
agencies  having  such  employees,  the  Act 
provides,  in  section  7  (k) ,  a  partial  over¬ 
time  exemption  which,  by  its  express 
terms,  becomes  effective  January  1, 1975. 
’These  two  sections  are  self -executing 
and  do  not  depend  upon  administrative 
rules  or  regulations. 

On  May  17,  1974,  however,  the  Acting 
Administrator  of  the  Wage  and  Hour 
Division,  United  States  Department  of 
Labor,  recognizing  the  need  for  the  is¬ 
suance  of  guidelines  for  Interpreting  the 
new  and  unique  overtime  exemptions 
relating  to  these  public  agency  onploy- 
ees,  published  in  the  Federal  Register 
(39  FR  17596)  notice  of  a  hearing  sched¬ 
uled  for  June  3.  1974,  to  obtain  evidence 
and  receive  comments  regarding  the 
duties,  customs,  practices,  and  working 
conditions  of  such  employees. 

Ihe  public  hearing,  which  was  held 
as  scheduled  on  Jime  3,  1974,  lasted  two 
full  days,  during  which  time  11  Individ¬ 
uals  and  organizations  testlfled  and  143 
related  exhibits  were  made  a  part  of  the 
hearing  record. 

’Thereafter,  on  October  30,  1974,  the 
Administrator  of  the  Wage  and  Hour 
Divlslmi,  after  reviewing  the  hearing  rec¬ 
ord  in  light  of  the  express  language  and 
legislative  history  of  the  sections  7(k) 
and  13(b)  (20)  exemptions.  Issued  pro¬ 
posed  regulations  (29  CPR  Part  553) ,  de¬ 
fining  “employees  engaged  in  fire  pro¬ 
tection  and  law  enforcement  activities’’ 
and  prescribing  tentative  guidelines  for 
determining  hours  worked,  the  work  pe¬ 
riod  and  tour  of  duty,  and  caused  the 
proposed  regulations  to  be  publl^ed  In 
the  Federal  Register  (39  FR  38663). 

The  proposed  regulations  as  thus  pub¬ 
lished  Invited  Interested  persons  to  sub¬ 
mit  written  c(»xunents,  suggestions,  data 


or  arguments  In  regard  to  them  on  or 
before  December  2. 1974,  and,  in  addition, 
scheduled  a  furUier  public  hearing  for 
November  18,  1974.  In  order  to  give  as 
wide  puMlcity  as  possible  to  all  affected 
public  agencies,  copies  of  the  proposed 
regulations  were  mailed  directly  to  the 
governors  of  all  50  States,  with  informa¬ 
tional  copies  going  to  every  State  At¬ 
torney  Cleneral  and  State  Fire  Marshal, 
each  of  whom  was  requested  to  bring  the 
proposed  regulations  to  the  attenUon  of 
interested  State  and  local  government 
officials.  In  addition,  approximately  800 
copies  of  the  proposed  regulations  were 
mailed  to  individuals,  labor  OTganiza- 
tions,  emi^oyer  m^nizations.  State  and 
local  government  officials  and  agencies, 
as  well  as  to  members  of  the  United 
States  Congress. 

The  further  public  hearing,  annoimced 
in  the  Femral  Register  on  November  1, 
1974,  was  held  In  Washington,  D.C.,  on 
Novonber  18-21,  1974,  for  the  poipoee 
of  receiving  oral  suggesticms,  prcHmsals 
and  comments  on  the  proposed  Part  553 
from  Interested  persons.  Thirty-eight 
individuals  and  organizations  testified  at 
this  second  hearing  and  ai^roximately 
300  related  exhibits  were  made  .a  part 
of  the  hearing  record,  which,  alo^  with 
the  June  1974  hearing  record,  is  on  file 
with  the  Chief,  Branch  of  Wage-Hour 
Standards,  Wage  and  Hour  Division, 
United  States  Department  of  Labor. 
Romn  1107,  711  14th  Street,  NW.,  Wash¬ 
ington,  D.C. 20210. 

A  thorough  analysis  of  all  testimony 
and  written  material  received  in  connec- 
tiMi  with  the  November  1974  hearing  has 
been  made,  again  in  conjunction  with 
the  express  statutory  language  and  per¬ 
tinent  legislative  history.  This  analsrsis 
indicated  the  desirability  of  making  cer¬ 
tain  changes  and  additions  In  29  CFR 
Part  553,  as  proposed,  as  well  as  adding 
new  sections  to  It  for  the  purpose  of  call¬ 
ing  attention  to  the  existence  of  other 
Fair  Labor  Standards  Act  exemptions 
which  might  be  available  to  public  agen¬ 
cies  affected  by  new  Part  553,  as  well  as 
to  the  Act’s  recordkeeping  requirements 
which  are  applicable  to  all  covered  em¬ 
ployers.  Other  changes  in  proposed  Part 
553  expand  the  term  “any  employee  In 
fire  protection  activities”  to  Include  em¬ 
ployees  of  forestry  conservation  agencies 
who  spot  forest  or  brush  fires  and  help 
In  their  extinguishment  along  with  other 
individuals  who  are  called  upon  to  assist 
during  periods  of  emergencies  and  high 
fire  danger.  Similarly,  the  term  “any 
employee  in  law  ^orcement  activities’* 
has  been  expanded  to  Include  ‘‘border 
patrol  agents,”  and  modified  to  Indicate 
that  fish  and  game  wardens  and  criminal 
investigative  agents  assigned  to  such  of¬ 
fices  as  those  of  a  district  attorney  may 
be  engaged  in  such  activities,  depending 
upon  the  particular  facts.  Both  of  the 
foregoing  terms  have  been  further  ex¬ 
panded  to  Indicate  that  bona  fide  fire 
protection  and  law  enforcement  employ¬ 
ees  will  not  lose  their  exempt  status 
when  they  perform  “support  activities” 
on  a  rotational  assignment  for  training 
or  familiarization  purposes,  or  for  other 
reasons  due  to  Illness,  Injury  or  Infirmity; 


the  requirement  that  law  enforcement 
officers  be  sworn  has  been  deleted,  as  has 
the  requirement  for  completed  training. 
The  sections  dealing  with  training 
(1553.7),  secondary  and  joint  employ¬ 
ment  (I  553.9) ,  volunteers  ($  553.11)  and 
“comp  time”  (formerly  §  553.17  and  now 
1 553.19)  have  been  further  clarified,  and 
a  new  sectkm  has  been  added  to  explain 
the  general  rules  for  determining  com¬ 
pensable  hours  iff  work.  Numerous  other 
minor  changes  have  been  made  but  they 
are  not  discussed  in  this  preamble  since 
they  can  be  readily  discerned  by  com¬ 
paring  the  proposed  Part  553  with  the 
version  now  to  be  issued.  It  was  suggested 
that  changes  be  made  in  the  current  defi¬ 
nitions  of  executive,  administrative  or 
professional  employees,  and  these  sug¬ 
gestions,  although  not  germane  to  the 
section  7(k)  or  18(b)  (20)  exemptions, 
will  be  considered  when  29  CFR  Part  541 
is  reissued.  The  arguments  criticizing  the 
subsections  dealing  with  mutual  aid 
agreements  (f  553.10)  and  sleep  and  meal 
time  (S  553.15)  were  carefully  considered. 
No  substantive  changes  were  made,  how¬ 
ever,  because  these  subsections  restate 
legal  requirements  which  cannot  be 
waived  or  altered  by  any  official  of  the 
Departnoent  of  Labor.  Numerous  other 
arguments  were  directed  to  the  Infiation- 
ary  or  cost  Impact  of  Part  553.  What¬ 
ever  Impact  there  is,  however.  Is  the  re¬ 
sult  of  the  1974  Amendments,  which, 
after  Congress  had  considered  these 
same  argmnents,  expressly  extended 
overtime  protection  to  employees  en¬ 
gaged  in  lire  protection  and  law  enforce¬ 
ment  activities.  Moreover,  the  extent  to 
whidi  the  Act  will  have  a  cost  impact  on 
such  public  agencies  depends,  in  large 
part,  upon  whi^  of  the  several  alterna¬ 
tives  <q;>en  to  thmn  the  State  and  local 
jurisdictions  elect  to  use.  Assuming  that 
aU  jurisdictions  elect  section  7(k) ,  with¬ 
out  any  modification  in  the  present  tours 
of  duty,  tte  estimated  cost  impact  of  the 
extension  of  the  Act’s  overtime  require¬ 
ment  for  calendar  year  1975  Is  estimated 
to  be  $27  million  for  all  such  jurisdic¬ 
tions. 

In  iwniing  Part  553,  it  Is  recognized 
that  the  Secretary  of  Labor  has  been  di¬ 
rected  by  the  1974  Amendments  to  con¬ 
duct  a  study  In  calendar  year  1976  of 
the  hours  ordinarily  worked  by  fire  pro- 
tecUon  and  law  enforcement  employees, 
and  to  puMlsh  the  results  thereof  In  the 
FkDEXAL  Register  (88  Stat.  61).  Now. 
therefore,  pending  completion  of  such 
study  mr  studies,  the  final  version  of 
Part  553  Is  hereby  adopted  on  an  Interim 
bculs  to  read  as  follows : 

8ee. 

563.1  Statutory  provisions. 

563.2  Purpose  and  scope. 

XicnoTBCs  Khgactd  xn  Fntx  PaorscnoM  aits 
Law  Entobcbmemt  Acnvmxs  (Includ- 
ura  gscuaiTT  Peisomnxl  nr  ConsBC- 
nowAi.  iNSTirunoMs) 

8ec. 

653.3  Firs  protection  activities. 

668.4  Law  enforcement  activities. 

668A  20-pwcent  limitation  on  nonexempt 
work. 

658.6  Public  agency  employees  engaged  In 
both  firs  protection  and  law  en- 
foreement  aetlvltles. 
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Sec. 

553.7  Employees  attending  training  facili¬ 

ties. 

563.8  Ambulance  and  rescue  serrlos  em¬ 

ployees. 

553.9  Fire  protection  or  law  enforcement 

employees  wbo  perform  unrrtatsd 
work  for  tbelr  own  agency  or  for 
anotber  public  agency  or  private 
employer. 

553.10  Mutual  aid. 

553.11  Fire  protection  and  law  enforcement 

volunteers. 

Bulbs  roa  Determining  the  Tour  or  Durr. 
Work  Period  and  Cobcfensablb  Hours 
OP  Work 

553.12  General  statement. 

553.13  Tour  of  duty. 

563.14  General  rules  for  determining  com¬ 

pensable  hours  of  work. 

553.15  Sleeping  and  meal  time  as  compen¬ 

sable  hours  of  work.  • 

553.18  Work  period. 

553.17  Early  relief. 

553.18  Trading  time. 

553.19  Time  off  for  excess  hours  or  so-called 

"oomp  time.** 

653.20  The  “regular  rate." 

653.21  Becords  to  be  kept. 

Authoritt:  Secs.  1-19,  52  Stat.  1060,  as 
amended;  88  Stat.  60;  (29  nH.C.  201-219) . 

§  S53.1  Statutory  provisions. 

(a)  In  extending  coverage  to  certain 
public  agency  employees,  the  Pair  Labor 
Standards  Act  (hereafter  the  Act),  by 
virtue  of  section  13(b)  (20).  provided  a 
complete  overtime  exemption  for  any 
employee  of  a  public  agency  who  Is  »i- 
gaged  in  fire  protection  or  law  enforce¬ 
ment  activities  (Including  security  per¬ 
sonnel  in  correctional  institutions)  dur¬ 
ing  the  period  between  the  effective  date 
of  the  1974  Amendments  (May  1,  1974) 
to  and  through  December  31, 1974.  Begin¬ 
ning  January  1, 1975,  however,  this  com¬ 
plete  overtime  exemption  may  be  claimed 
only  with  respect  to  “any  employee  of  a 
public  agency  who  in  any  workweek  is 
employed  in  fire  protection  activities  or 
any  employee  of  a  pubUc  agency  who  in 
any  workweek  is  employed  in  law  en¬ 
forcement  activities  (including  security 
personnel  in  correctional  institutions), 
if  the  public  agency  employs  during  the 
workweek  less  than  five  employees  in 
fire  protection  or  law  enforcement  ac¬ 
tivities,  as  the  case  may  be.” 

(b)  Beginning  January  1,  1975,  public 
agencies  not  Qualifying  for  the  complete 
overtime  exemption  provided  in  section 
13(b)  (20)  will  be  required  to  pay  over¬ 
time  compensation  to  their  fire  protec¬ 
tion  and  law  enforcement  employees  on 
a  workweek  basis  as  required  by  section 
7(a)  of  the  Act  unless  they  elect  to  take 
advantage  of  the  partial  overtime  ex¬ 
emption  provided  in  section  7(k)  which 
applies,  not  on  a  workweek  basis,  but  on 
a  work  period  basis,  as  follows: 

•  •  •  No  public  agency  shall  be  deemed 
to  have  violated  subsection  (a)  with  respect 
to  the  employment  of  any  employee  in  fire 
protection  activities  or  any  employee  in  law 
enforcement  activities  (including  security 
persomud  in  correctional  institutions)  if — 

(1)  In  a  work  period  of  28  consecutive 
days  the  employee  receives  for  tours  of  duty 
which  in  the  aggregate  exceed  240  hours;  or 

(2)  In  the  case  of  such  an  employee  to 
whom  a  wwk  period  of  at  least  7  but  less 
than  28  days  applies,  in  his  work  period  ^e 
employee  receives  for  tours  of  duty  which 


in.  the  aggregate  exceed  a  number  of  hours 
which  bears  the  same  ratio  to  the  number  of 
consecutive  days  in  his  w(xk  period  as  940 
hours  bears  to  28  days,  compensation  at  a 
rate  of  not  less  than  one  and  <»e-half  times 
the  regular  rate  at  vdiioh  be  is  employed. 

(B)  Effective  January  1, 1976,  section  7(k) 
is  amended  by  striking  out  “240  hours"  eadi 
place  it  occurs  and  inserting  In  Ueu  thereof 
“232  hours”. 

(C)  Effective  January  1,  1977,  such  sectkm 
is  amended  by  striking  out  “232  hours”  each 
place  it  occurs  and  Inserting  in  lieu  thereof 
"216  hours”. 

(D)  Effective  January  1,  1978,  such  section 
is  amended — 

(i)  By  striking  out  “exceed  216  hours”  in 
paragn^h  (1)  and  Inswtlng  in  Ueu  thereof 
"exceed  the  lesser  of  (A)  216  hours,  or  (B) 
the  average  number  ot  hours  (as  detra^- 
mined  by  the  Secretary  pursuant  to  sec¬ 
tion  6(c)  (3)  of  the  Fair  Labor  Standards 
Amendments  of  1974)  in  tours  ot  duty  of 
employees  engaged  in  siKh  activities  in 
work  periods  of  28  consecutive  days  in  cal¬ 
endar  year  1976”;  and 

(li)  By  striking  out  “as  216  hours  bears 
to  28  days”  in  paragraph  (2)  and  inserting 
in  lieu  thereof  “as  216  hours  (or  if  lower,  the 
number  of  hours  referred  to  in  clause  (B)  of 
paragraph  (1) )  bears  to  28  days  •  •  •. 

(c)  These  statutory  provisions,  as  Is 
apparent  from  their  terms,  are  limited  to 
public  agencies  and  do  not  apply  to  any 
private  organization  engaged  in  furnish¬ 
ing  fire  protection  or  law  enforcement 
services,  and  this  is  so  even  if  the  serv¬ 
ices  are  provided  under  contract  with  a 
public  agency. 

(d)  In  determining  whether  a  public 
agency  qualifies  for  the  section  13(b)  (20) 
exemption  after  January  1.  1975,  the  fire 
protection  and  law  enforc^ent  activ¬ 
ities  are  considered  separately.  Thus,  for 
example,  if  a  public  agency  employs  less 
than  five  employees  in  fire  protrotion  ac¬ 
tivities  but  five  or  more  employees  in  law 
enforcement  activities  (including  secu¬ 
rity  personnel  in  a  correctional  institu¬ 
tion)  ,  it  may  claim  the  exemption  for  the 
fire  protection  employees  but  not  for  the 
law  enforcement  employees.  No  distinc¬ 
tion  is  made  between  full-time  and  part- 
time  employees,  and  both  must  be 
counted  in  determining  whether  the  ex¬ 
emption  applies.  Bona  fide  volunteers 
may  be  excluded.  This  determination  of 
the  number  of  employees  engaged  in 
each  of  the  two  named  activities  is  made 
on  a  workweek  basis. 

(e)  In  addition  to  the  special  exemp¬ 
tions  provided  in  sections  7(k)  and  13 
(b)  (20) ,  which  are  the  sttbject  matter  of 
Parts  53,  the  Act  provides  other  exemp¬ 
tions  which,  depending  upon  the  facts, 
may  be  claimed  for  certain  employees  in 
lieu  of  such  special  exemptions.  For 
example,  section  13(a)(1)  provides  a 
complete  exemption  for  any  employee 
employed  in  a  bona  fide  executive,  ad¬ 
ministrative  or  professional  capacity,  as 
those  terms  are  defined  and  delimited 
in  29  CFR  Part  541,  and  that  exemption 
may  be  claimed  for  any  fire  protection  or 
law  enforcement  employee  who  meets  all 
of  the  tests  specified  in  Part  541  relating 
to  duties,  responsibilities  and  salary. 
Thus,  although  police  captains  are  clearly 
employees  engaged  in  law  enforcement 
activities,  they  may  also,  depending  upon 
the  facts,  qu^ify  for  the  section  13(a) 
(1)  ex^nption,  in  which  event  the  em¬ 
ploying  agency  may  claim  that  exemp¬ 


tion  for  such  employees  in  lieu  of  the 
section  7(k)  or  13(b)  (30)  ezempthm. 
Similarly,  certain  criminal  Investlgattve 
agents  may  qualify  as  administrative  em¬ 
ployees.  in  which  event  the  emplojring 
agency  may  elect  which  of  the  applicable 
exemptions  it  will  claim  for  such  em- 
idoyees.  In  no  event,  however  will  the 
electi(m  to  take  the  section  13(a)(1) 
exemption  for  an  employee  who  qualifies 
for  it  result  in  excluding  that  employee 
from  the  count  that  must  be  made  imder 
§  553.1(d)  in  determining  whether  the 
employer  may  claim  for  its  other  em¬ 
ployees  the  section  13(b)  (20)  exemptkHi. 

§  553.2  Purpose  and  scope. 

The  purpose  of  Part  553  is  to  define 
the  pertinent  statutory  terms  used  in 
sections  7(k).and  13(b)  (20)  and  to  set 
forth  the  rules  by  which  the  Administra¬ 
tor  of  the  Wage  and  Hour  Division  will 
determine  the  compensable  hours  of 
woiir,  tour  of  duty  and  work  period  in 
applying  the  section  7(k)  exemption. 

Employees  Engaged  in  Fire  Protection 
AND  Law  Enforcement  Acttvities  (In¬ 
cluding  Security  Personnel  in  Cor¬ 
rectional  Institutions) 

§  553.3  Fire  protection  activities. 

(a)  As  used  in  section  7(k)  and  13(b) 
(20)  of  the  Act,  the  term  “any  employee 
in  fire  protection  activities”  refers  to  any 
employee  (1)  who  is  employed  by  an  or¬ 
ganized  fire  department  or  fire  protection 
district  and  who,  pm^ant  to  the  extent 
required  by  State  statute  or  local  ordi¬ 
nance.  has  been  trained  and  has  the 
legal  authority  and  responsibility  to  en¬ 
gage  in  the  prevention,  contn^  or  extin¬ 
guishment  of  a  fire  of  any  type  and  (2) 
who  performs  activities  which  are  re¬ 
quired  for,  and  directly  concerned  with 
the  prevention,  control  or  extinguish¬ 
ment  of  fires,  including  such  incidental 
-non-firefighting  functions  as  housekeep¬ 
ing,  equipment  maintenance,  lecturing, 
attending  community  fire  drills  and  in¬ 
specting  homes  and  schools  for  fire  haz¬ 
ards.  The  term  would  Include  all  such 
employees,  regardless  of  their  status  as 
“trainee,”  “probationary,”  or  “perma¬ 
nent”  employee,  or  of  their  particular 
speciality  or  job  title  (e.g.,  firefighter, 
engineer,  hose  or  ladder  operator,  fire 
specialist,  fire  Inspector,  lieutenant,  cap¬ 
tain,  Inspector,  fire  marshal,  battalion 
chief,  deputy  chief,  or  chief) ,  and  regard¬ 
less  of  their  assignment  to  sumxirt  activ¬ 
ities  of  the  type  described  in  paragraph 
(d)  of  this  s^icm,  whether  or  not  such 
assignment  is  for  training  or  familiariza¬ 
tion  purposes,  or  for  reasons  of  illness, 
Injury  or  Infirmity.  The  term  would  also 
Include  rescue  and  ambulance  service 
personnel  if  such  personnel  form  an  in¬ 
tegral  part  of  the  public  agency’s  fire 
protection  activities.  See  S  553.7. 

(b)  The  term  “any  employee  in  fire 
protection  activities”  also  refers  to  em- 
l^yees  who  work  for  forest  conservation 
agencies  or  other  public  agencies  charged 
with  forest  fire  fighting  responsibilities, 
and  who  direct  or  engage  in  (1)  fire  spot¬ 
ting  or  lookout  activities,  or  (2)  fighting 
fires  on  the  firtilne  from  aircraft  or 
(3)  operating  tank  trucks,  bulldozers  and 
tractors  for  the  purpose  of  clearing  fire 
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breaks.  Hie  term  includes  all  persons  so 
engaged,  regardless  of  tSielr  status  as 
full  time  or  part  time  agency  employeea 
or  as  temporary  or  casual  workers  em¬ 
ployed  for  a  particular  fire  cr  for  peri¬ 
ods  of  high  fire  dcmger,  Indudlng  tlioee 
who  have  had  no  prior  training.  It  does 
not  include  such  agency  employees  as 
biologists  and  office  personnel  who  do  not 
fight  fires  on  a  regular  basis,  except,  of 
coiu^e,  during  those  emergoicy  situa¬ 
tions  when  Uiey  are  called  iQxm  to  spend 
substantially  all  (i.e.,  80  percent  or  more) 
of  their  time  during  the  ai^llcable  work 
period  in  one  or  more  of  the  activities 
described  in  paragrs^h  (b)  (1),  (2)  and 
(3)  of  this  section.  Additionally,  for  those 
persons  who  actually  engage  in  these 
fire  protectimi  activities,  the  simultane¬ 
ous  performance  of  such  related  func¬ 
tions  as  houseteeping,  equipment  main¬ 
tenance,  tower  repairs  and/or  the  con- 
structicm  of  fire  roads,  would  also  be 
within  the  section  7(k)  or  13(b)  (20) 
exemption. 

(c)  Not  Included  in  the  term  “em¬ 
ployee  in  fire  protection  activities”  are 
the  so-called  “civilian”  employees  of  a 
fire  department,  fire  district,  or  forestry 
service  who  engage  in  such  support  ac¬ 
tivities  as  those  performed  by  c^patch- 
ers,  alarm  operators,  am^aratus  and 
equipment  repair  and  maintenance 
workers,  camp  cooks,  clerks,  stenogra¬ 
phers,  etc. 

§  553.4  Law  enforvemenl  uctiviti<‘8. 

(a)  As  used  in  sections  7(k)  and  13(b) 
(20)  of  the  Act,  the  term  “any  employee 
in  law  enforcement  activities”  refers  to 
any  employee  (1)  who  is  a  uniformed  or 
plainclothM  member  of  a  body  of  offi¬ 
cers  and  sifbordinates  who  are  empow¬ 
ered  by  statute  or  local  ordinance  to  en¬ 
force  laws  designed  to  maintain  public 
peace  and  order  and  to  protect  both  life 
and  property  from  accidental  or  willful 
injury,  and  to  prevent  and  detect  crimes, 

(2)  who  has  the  power  of  arrest,  and 

(3)  who  is  presently  imdergoing  or  has 
undergone  or  will  undergo  on-the-job 
training  and/or  a  coiuse  of  instruction 
and  study  which  typically  includes  physi¬ 
cal  training,  self-defense,  firearm  pro¬ 
ficiency,  criminal  and  civil  law  principles, 
Investigative  and  law  enforcement  t^h- 
niques,  community  relaticms,  medical  aid 
and  ethics. 

Elmployees  who  meet  these  tests  are  con¬ 
sidered  to  be  engaged  in  law  enforce¬ 
ment  activities  regardless  of  their  rank, 
or  of  their  status  as  “trainee,”  “proba¬ 
ttonary”  or  “permanent”  employee,  and 
regardless  of  their  assignment  to  duties 
incidental  to  the  performance  of  their 
law  enforcement  activities  such  as  equip¬ 
ment  maintenance,  and  lecturing,  or  to 
support  activities  of  the  type  described 
in  paragraph  (f)  of  this  section,  whether 
or  not  such  assignment  is  for  training  or 
familiarlzatiCHi  purposes,  or  tor  reascms 
of  illness.  Injury  or  infirmity.  The  term 
would  also  Include  rescue  and  ambulance 
service  personnel  if  smh  personnel  form 
an  inte^al  part  of  the  public  agency’s 
law  enforcement  activities.  See  i  553.8. 

(b)  Typically,  omiloyees  engaged  In 
law  Miforoanmt  activities  Include  city 
p(dlce;  district  or  local  pcdlce;  sholfls, 
und»  sberllfs  or  deputy  siieriffs  who  are 


regularly  employed  and  paid  as  such; 
court  marshals  or  deputy  marshals;  c(m- 
stablea  and  deputy  constables  who  are 
regularly  onployed  and  paid  as  such; 
border  control  agents;  state  troopers  and 
highway  patrol  officers.  Other  agency 
emi^oyees  not  in>ecifically  mentioned 
may,  d^>ending  upon  the  particular 
facts  and  pertinent  statutory  provisions 
in  that  Jurisdiction,  meet  the  three  tests 
described  above.  If  so,  they  will  also  qual¬ 
ify  as  law  enforcement  officers.  Such  em¬ 
ployees  might  Include,  for  examine,  fish 
and  game  wardens  or  crimlmd  investiga¬ 
tive  agents  assigned  to  the  office  <A  a 
district  attorney,  an  attorney  general,  a 
solicitor  general  or  any  other  law  en¬ 
forcement  agency  concerned  with  keep¬ 
ing  public  peace  and  order  and  protect¬ 
ing  life  and  imperty. 

(c)  Some  the  law  enforcement  of¬ 
ficers  listed  above,  including  but  not 
limited  to  certain  sheriffs,  will  not  be 
covered  by  the  Act  if  they  are  elected 
officials  and  if  they  are  not  subject  to 
the  civil  service  laws  of  their  particular 
State  or  local  jurisdition.  Section  3(e) 
(2)  (C)  of  the  Act  excludes  from  its  defi¬ 
nition  of  ^‘employee”  elected  officials  and 
their  p>ersonal  staff  under  the  conditions 
therein  prescribed.  29  U.S.C.  203(e)(2) 
(C).  Such  individuals,  therefore,  need 
not  be  counted  in  determining  whether 
the  public  agency  in  question  has  less 
than  five  employees  engaged  in  law  en¬ 
forcement  actMties  for  purposes  of 
claiming  the  section  13(b)  (20)  exemp¬ 
tion. 

(d)  Employees  who  do  not  meet  each 
of  the  three  tests  described  above  are 
not  engaged  in  “law  enforcement  activ¬ 
ities,”  as  that  term  is  used  in  sections 
7(k)  and  13(b)  (20).  Such  employees 
would  typically  include  (1)  building  in¬ 
spectors  (other  than  those  defined  in 
S  553.3(a)),  (2)  health  in^sectors,  (3) 
animal  control  personnel,  (4)  sanitari¬ 
ans,  (5)  civilian  traffic  employes  who 
direct  vehictdar  and  pedestrian  traffic  at 
specified  intersections  or  other  control 
points,  (6)  civilian  parking  checkers  who 
patrol  assigned  areas  for  the  piupose  of 
discovering  parking  violations  and  issu¬ 
ing  appropriate  warnings  or  appearance 
notices,  (7)  wage  and  hour  compliance 
officers,  (8)  equal  employment  opportu¬ 
nity  compliance  officers,  (9)  tax  compli¬ 
ance  officers,  (10)  coal  mining  inspectors, 
and  (11)  building  guards  whose  primary 
duty  is  to  protect  the  lives  and  pn^rty 
of  persons  within  the  limited  area  of  the 
building. 

(e)  The  term  “any  employee  in  law 
enforcement  activities”  also  includes,  by 
express  reference,  “security  personnel  in 
correctional  institutions.”  A  correctional 
institution  is  any  government  facility 
maintained  as  part  of  a  penal  system  for 
the  incarceration  or  detention  of  per¬ 
sons  suspected  or  convicted  of  havhig 
breached  the  peace  or  committed  some 
other  crime.  Typically,  such  facilities  in¬ 
clude  penitentiaries,  prisons,  prison 
farms,  county,  city  and  village  jails,  pre¬ 
cinct  house  lockups  and  refonnatorles. 
Employees  ot  correctional  institutions 
who  qualify  as  security  personnel  for 
purposes  of  the  section  7(k)  exemption 
are  those  who  have  responsibility  for 
controlling  end  maintaining  custo^  of 


inmates  and  of  safeguarding  them  from 
other  inmates  or  for  supervising  such 
functions,  regardless  of  whether  their 
duties  are  perfmmed  inside  the  correc- 
ticmal  institution  or  outside  the  institu¬ 
tion  (as  in  the  case  of  road  gangs). 
These  employees  are  c(msidered  to  be 
engaged  in  law  enforcement  activities 
regardless  of  their  rank  (e.g.,  warden, 
assistant  warden  or  guard)  or  of  their 
status  as  “trainee,”  “probationary,”  or 
“permanent”  employee,  and  regardless 
of  their  assignment  to  duties  incidental 
to  the  performance  of  their  law  enforce¬ 
ment  activities,  or  to  support  activities 
of  the  type  d^ribed  in  paragraph  (f) 
of  this  section,  whether  or  not  such  as- 
signmoit  is  for  training  or  familiariza¬ 
tion  purposes  or  for  reasons  of  illness, 
injury  or  infirmity. 

(f )  Not  included  in  the  term  “employee 
in  law  enforcement  activities”  are  the 
so-called  “civiUan”  employees  of  law  en¬ 
forcement  agencies  or  correctional  in¬ 
stitutions  who  engage  in  such  support 
activities  as  those  performed  by  dis¬ 
patcher,  radio  operators,  apparatus  and 
equipment  maintenance  and  repair 
woikers,  janitors,  clerks  and  stenogra¬ 
phers.  Nor  does  the  term  include  employ¬ 
ees  in  correctional  institutions  vdio  engage 
in  building  repair  and  maintenance,  cul¬ 
inary  services,  teaching,  or  in  psycholog¬ 
ical,  medical  and  paramedical  services. 
This  is  so  even  though  such  employees 
may,  when  assigned  to  correctional  in¬ 
stitutions,  come  into  regular  contact 
with  the  inmates  in  the  performance  of 
their  duties. 

§  553.5  20-percent  limitation  on  non- . 
exempt  work. 

Employees  engaged  in  fire  protection 
or  law  enforcement  activities,  as  de¬ 
scribed  in  S§  553.3  and  553.4,  may  also 
engage  in  some  nonexempt  work  which 
is  not  performed  as  an  incident  to  or  in 
conjunction  with  their  firefighting  ac¬ 
tivities.  For  example,  those  who  work 
for  forest  conservaticm  agencies  may, 
during  slack  periods,  plant  trees  and  per¬ 
form  other  conservation  activities.  The 
performance  of  such  nonexempt  work 
will  not  defeat  either  the  section  7'k)  or 
13(b)  (20)  exemption  unless  it  exceeds 
20  percent  of  the  total  hours  worked  by 
the  particular  employee  during  the  ap¬ 
plicable  work  period. 

§  553.6  Public  agency  employees  en¬ 
gaged  in  both  fire  protection  anil  law 
enforcement  activities. 

Some  public  agencies  have  employees 
(sometimes  referred  to  as  public  safety 
officers)  who  engage  in  both  law  en¬ 
forcement  activities  and  fire  protection 
activities,  depending  upon  the  agency 
needs  at  the  time.  This  dual  assignment 
would  not  defeat  either  the  section  7(k) 
or  13(b)  (20)  exemption,  provided  that 
each  of  the  activities  performed  meets 
the  appropriate  tests  set  forth  in  If  553.3 
(a) ,  553.4(a)  and  (e) .  This  Is  so  regard¬ 
less  of  how  the  employees  divide  their 
time  between  the  two  types  of  activities. 
If.  however,  either  the  fire  protection  or 
law  enforcement  activities  do  not  meet 
the  tests  of  (  553.S(a)  or  Si  55S.4(a)  and 
(e) ,  and-tf  such  nonqualifying  activities,' 
standing  alone  or  in  conjunction  with 
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some  other  nonexempt  activity,  exceed 
20  percent  the  em^oyee*s  total  boors 
of  work  In  the  work  period,  nrither  ex¬ 
emption  would  ai^ly. 

§  553.7  Emplojee*  attendinc  training 

facilities. 

The  attendance  at  a  txrna  fide  fire  or 
police  academy  or  other  training  facility, 
when  required  by  the  employing  public 
agency,  does  not  constitute  engagement 
in  exempt  activities,  unless  the  employee 
in  question  meets  edl  the  tests  described 
In  S  553.3(a)  or  9  553.4(a),  as  the  case 
may  be,  in  which  event  such  training  or 
further  training  would  be  incidental  to, 
and  thus  part  of,  the  raiployee’s  lire 
protection  or  law  enforcement  activities. 
Only  the  time  spent  in  actual  training  or 
retraining  constitutes  compensable  hoiurs 
of  work.  All  other  time,  such  as  that 
spent  in  studying  and  other  personal 
piirsuits.  Is  not  compensable  hours  ot 
work  even  In  situations  where  the  em¬ 
ployee  is  confined  to  campus  or  to  bar¬ 
racks  24  hours  a  day.  See  9  553.14. 
Attendance  at  training  facilities  and 
schools,  which  is  not  required  but  which 
may  incidentally  improve  the  emidoyee’s 
performance  of  his  or  her  regular  tasks 
or  prepare  the  employee  for  further  ad- 
I  vancement,  need  not  be  counted  as  work¬ 
ing  time  even  though  the  public  agency 
may  pay  for  all  or  part  of  such  training. 

§  553.8  Ambulance  and  rescue  service 
employees. 

(a)  And)ulance  and  rescue  service 
employees  of  a  public  agency  other  than 
a  fire  protection  or  law  enforcement 
agency  may  be  treated  as  emidoyees 
engaged  in  fire  protection  or  law  en¬ 
forcement  activities  ot  the  type  contem¬ 
plated  by  sections  7(k)  and  13(b)  (20)  If 
their  services  are  substantially  related 
to  firefighting  or  law  enfcueement  ac¬ 
tivities  in  that  (1)  the  ambulance  and 
rescue  service  employees  have  received 
special  training  In  the  rescue  of  fire  and 
accident  victims  or  firefighters  Injured 
In  the  performance  of  their  firefighting 
duties,  and  (2)  the  ambulance  and  res¬ 
cue  service  employees  are  regularly  dis¬ 
patched  to  fires,  riots,  natural  disasters 
and  accidents. 

(b)  Ambulance  and  rescue  service  em¬ 
ployees  of  public  agencies  subject  to  the 
Act  prior  to  the  1974  Amendments  do 
not  come  within  the  secticm  7(k)  or  sec¬ 
tion  13(b)  (20)  exemptions,  since  It  was 
not  the  purpose  of  those  Amendments 
to  deny  the  Act’s  protection  of  pre¬ 
viously  covered  employees.  This  would 
Include  employees  of  public  agencies 
engaged  in  the  operation  of  a  hospital; 
an  institution  primarily  engaged  In  the 
care  of  the  sick,  the  aged,  the  mentally 
ill  or  defective  who  reside  on  the  prem¬ 
ises  of  such  institutions:  a  school  for 
mentally  or  physically  handicapped  or 
gifted  children;  an  elementary  or  sec¬ 
ondary  school;  an  institution  of  higher 
education;  a  street,  suburban,  or  Inter- 
urban  electric  railway;  or  local  trolley 
or  motor  bus  carrier. 

(c)  Ambulance  and  resctie  service  em¬ 
ployees  of  private  organizations  do  not 
come  within  the  section  7(k)  or  section 
13(b)  (20)  exemptions  even  if  thdr  ac¬ 
tivities  are  substantially  related  to  the 
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lire  protection  and  law  cnf(«cement 
aettriUee  perfonned  by  a  pubUe  agency. 

S  553.9  Fire  protection  or  law  enforoe- 
ment  employeea  who  perform  unre¬ 
lated  wc^  for  their  own  agoicy  or 
for  another  public  agency  or  private 
employer. 

(a)  If  an  employee  regularly  engaged 
In  exempt  fire  protection  or  law  en¬ 
forcement  actlylUes  also  wmrks  for  an¬ 
other  department  dr  agency  of  the  same 
State  or  political  subdivision,  such  em¬ 
ployee  will  lose  the  exemption  If  the 
other  work  Is  unrelated  to  fire  protec¬ 
tion  or  law  enforcement  activities.  For 
example.  If  a  city  p<dice  ttfOcer  also  works 
as  a  clerk  In  the  city  health  department, 
which  Is  clearly  nonexempt  work,  the 
city  could  not  claim  the  section  7(k)  ex¬ 
emption  for  such  employee  and  would 
have  to  pay  overtime  c<«npensation  for 
all  hours  worked  for  tiie  two  agencies 
in  excess  of  40  per  week.  See  29  CFR 
778.117  for  an  explanation  of  how  over¬ 
time  compensation  Is  computed  in  such 
a  situation.  If,  however,  such  emidoyee’s 
other  Job  for  the  city  Is  also  exempt 
work,  as,  for  example  llfeguardlng  at 
a  seasomdly  operated  city  beach  which 
work  is  exempt  from  both,  the  Act’s 
tninimiim  wage  and  overtime  provisions 
by  virtue  of  section  13(a)(3).  the  city 
would  be  entitled  to  claim  the  lesser 
of  the  two  exemptions  which,  in  the 
example  given  would  be  the  section  7(k) 
exemption,  and  it  would  have  to  pay 
overtime  compensation  only  for  the  com¬ 
bined  hours  (if  any)  which  are  In  excess 
of  the  employee’s  tour  of  duty. 

(b)  These  same  principles  also  apply 
where  the  fire  protection  or  law  oiforce- 
ment  employee  works  for  another  public 
or  private  employer  who,  although  en¬ 
tirely  separate  from  the  employee's  reg¬ 
ular  employer,  is  nonetheless  a  Joint  em¬ 
ployer  with  the  fire  protecti<m  or  law 
enforcement  agency.  Usually,  of  course! 
working  for  a  separate  employer  does  not 
affect  the  employee’s  status  as  an  em¬ 
ployee  engaged  In  fire  protection  or  law 
enforcement  activities  or  the  employing 
agency's  right  to  claim  the  section  7(k) 
or  13(b)  (20)  exemption.  In  smne  limited 
circumstances,  however,  the  relationship 
between  the  fire  protection  or  law  en¬ 
forcement  agency  and  the  other  em¬ 
ployer  Is  so  closely  related  that  they  must 
be  treated  as  Joint  employers.  Such  a 
Joint  employment  relationship  exists 
where  the  work  done  by  the  employee 
simultaneously  benefits  both  employers 
and  where  It  Is  d<xie  pursuant  to  an 
arrangement  between  the  employers  to 
share  or  Interchange  employees,  or  where 
one  employer  acts  directly  or  Indirectly 
In  the  Interest  of  the  other  employer 
In  relation  to  the  same  employee,  or 
where  the  employers  are  so  closely  asso¬ 
ciated  that  they  share  control  of  the 
employee,  directly  or  Indirectly.  See  29 
CFR  Part  791. 

(c)  'To  illustrate.  If  a  police  officer  In¬ 
dependently  finds  after-hours  employ¬ 
ment  as  a  repair  mechanic  In  a  gas  sta¬ 
tion  or  as  a  security  guard  In  a  depart¬ 
ment  store,  there  would  be  no  Joint  em¬ 
ployment  relationship  betwem  the  police 
department  and  the  second  employer. 
This  would  be  so  even  if  the  police  officer 


wore  his  or  her  uniform  at  the  second 
Job  and  even  If  the  police  department 
engaged  in  such  "brokering”  functions  as 
maintaining  a  list  ai  officers  available 
for  extra  outside  work  and  referring  em¬ 
ployment  requests  to  such  officers.  Nor 
would  it  matter  whether  the  police  de¬ 
partment  also  established  a  wage  scale 
for  such  extra  outside  work  and  ap¬ 
proved  It  so  as  to  avoid  any  conflict  of 
Interest  problem.  Chx  the  other  hand.  If 
the  second  employer  is  required  by  local 
or^ance  or  otherwise  to  hire  a  police 
officer  to  control  crowds  at  a  stadium  or 
to  direct  traffic  at  a  sports  arena  or  dur¬ 
ing  a  parade,  such  employment  benefits 
both  the  police  department  and  the 
second  employer,  and,  since  both  act  In 
the  interest  of  the  other,  a  Joint  employ¬ 
ment  relationship  is  created. 

§  553.10  Mutual  aid. 

If  employees  engaged  in  fire  protection 
activities  voluntarily  respond  to  a  call  for 
aid  from  a  neighboring  Jurisdiction,  they 
are  volimteers  in  rendering  such  aid  and 
their  employer  is  not  required  to  com¬ 
pensate  them  for  the  time  spent  In  the 
neighboring  Jurisdiction.  See  9  553.10.  If, 
however,  the  employees  respond  to  such 
a  call  because  their  employer  has  a  mu¬ 
tual  aid  agreement  with  a  neighboring 
Jurisdiction  or  If  the  employees  are 
directed  by  their  ag^cy  to  respond,  all 
hours  worked  by  these  employees  In 
rendering  such  aid  must  be  added  to 
their  reg^ar  hours  of  wgrk  for  purposes 
of  the  section  7  (k)  exemption. 

§  553.11  Fire  protection  end  law  en¬ 
forcement  volunteers. 

(a)  Individuals  who  volunteer  to  per- 
f(Hrm  fire  protection  or  law  enforcement 
activities,  usually  on  a  part-time  basis 
and  as  a  public  service,  are  not  consid¬ 
ered  to  be  emidoyees  of  the  public  agency 
which  receives  their  services.  Such  In- 
<llvldual8  do  not  lose  their  v<dunteer 
status  because  their  tuition  may  have 
been  paid  or  they  may  have  been  reim¬ 
bursed  for  attending  special  classes  or 
other  training  to  learn  about  fire  pro¬ 
tection  or  law  enforcement  or  because 
they  are  rrimbursed  for  sq>proxlmate 
out-of-pocket  expenses  Inciurred  inci¬ 
dental  to  answer!^  a  csdl  or  to  the  cost 
of  replacing  clothing  or  other  Items  of 
equipment  which  may  have  been  con¬ 
sumed  or  damaged  in  responding  to  a 
call.  Nor  Is  the  volunteer  status  of  such 
Individuals  lost  where  the  only  material 
recognitl(m  afforded  them  is  the  holding 
of  an  annual  parly,  the  furnishing  of  a 
uniform  and  related  equipment,  or  thrir 
inclusion  in  a  retirement  or  relief  fund,  a 
workman’s  compensation  plan  or  a  life 
or  health  insurance  program,  or  the  pay¬ 
ment  of  a  nominal  sum  on  a  per  call  or 
other  basis  which  may  either  be  retained, 
in  whole  or  in  part,  by  the  volunteer 
or  donated  to  finance  various  social  ac¬ 
tivities  conducted  by  or  tmder  the 
auspices  of  the  agency.  Paymrats  which 
average  $2.50  per  call  will  be  considered 
nominal.  Payments  In  excess  of  tl^ 
amount  may  also  qualify  as  nominal,  de¬ 
pending  upon  the  distances  which  must 
be  traveled  and  other  expenses  incurred 
by  the  volunteer.  For  purposes  of  this 
paragraph,  it  is  not  necessary  for  the 
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agency  to  maintain  an  exact  record  of 
expenses. 

(b)  Where,  however,  Individuals  en¬ 
gaged  In  fire  protection  or  law  enforce¬ 
ment  activities  receive  more  than  a 
nominal  amount  or  payment  on  a  basis 
which  does  not  reasonably  approximate 
the  expenses  incurred  by  them,  they  are 
employees  rather  than  volunteers  and 
must  be  pidd  in  accordance  with  the 
Act’s  requirements. 

(c)  Volunteers  engaged  in  fire  pro¬ 
tection  or  law  enforcement  activities  may 
include  individuals  who  are  employed  in 
some  other  capacity  by  the  same  pub¬ 
lic  agency.  For  example,  a  civilian  PBX 
operator  of  a  public  agency  engaged  in 
law  enforcement  activities  may  also  be 
a  volunteer  member  of  the  local  police 
reserve  force.  Similarly,  an  employee  of 
a  village  Department  of  Parks  and  Rec¬ 
reation  may  serve  as  a  volunteer  fire¬ 
fighter  in  his  or  her  local  community. 

(d)  Police  ofBcers  or  firefighters  of  one 
jurisdiction  may  engage  in  fire  protec¬ 
tion  or  law  enforcement  activities  on  a 
voluntary  basis  for  another  jurisdiction 
where  there  is  no  mutual  aid  agreement 
or  other  relationship  between  the  two 
jurisdictions.  Such  employees  cannot, 
however,  perform  fire  protection  or  law 
enforcement  activities  on  a  volimtary 
basis  for  their  own  agency,  although 
they  can  engage  in  other  activities  not 
directly  related  to  these  primary  func¬ 
tions.  For  example,  a  paramedic  em¬ 
ployed  by  a  city  fire  department  could 
volunteer  to  gl^a  course  in  first  aid  at 
the  city  hospital  and  a  police  ofBcer 
could  volunteer  to  counsel  yoimg  juve¬ 
niles  who  su'e  members  of  a  boy’s  club  or 
other  similar  organizations. 

Rules  for  Deterbcining  the  Tour  of 
Duty,  Work  Period  and  Compensable 
Hours  of  Work 

§  553.12  General  statement. 

(a)  In  extending  the  Act’s  coverage  to 
public  agency  employees  engaged  in  fire 
protection  and  law  enforcement  activ¬ 
ities,  Congress,  recognizing  the  unique¬ 
ness  of  these  activities,  established  sec¬ 
tion  7(k)  which  permits  the  computa¬ 
tion  of  hours  worked  on  the  basis  of  a 
work  period  (which  can  be  longer  than 
a  workweek)  and  which  bases  the  over¬ 
time  requirements  on  a  work  period  con¬ 
cept.  In  adding  this  provision.  Congress 
made  it  clear  that  some  adjustment 
would  have  to  be  made  in  the  usual  rules 
for  determining  compensable  hours  of 
work  (Conf.  Rept.  93-953,  p.  27)  and 
where  the  employer  elects  section  7(k), 
these  rules  must  be  used  for  purpose  of 
both  the  Act’s  minimum  wage  and  over¬ 
time  requirements. 

(b)  If,  however,  any  public  agency 
chooses  not  to  claim  the  partial  overtime 
exemption  provided  in  section  7(k) ,  but 
elects  to  pay  overtime  compensation  as 
required  by  section  7(a) ,  it  need  not  con¬ 
cern  itself  with  the  “tour  of  duty”  or 
“work  period”  discussion  which  follows 
or  with  the  special  rules  relating  to  the 
determination  of  what  constitutes  com¬ 
pensable  hours  of  work  since,  in  that 
event,  overtime  would  be  payable  on  a 
workweek  basis  and  the  regular  method 


of  cmnputlng  “hours  worked”  as  set  forth 
in  29  CFR  Part  785  would  iqiidy.  Such 
an  agency  would  not,  however,  be  able 
to  Udee  advantage  of  the  special  provi¬ 
sions  of  Part  553  relating  to  the  balanc¬ 
ing  of  hours  over  an  entire  work  period, 
trading  time  and  early  relief. 

§  553.13  Tour  of  duty. 

The  term  “tour  of  duty,”  as  used  in 
section  7(k),  means  the  period  during 
which  an  employee  is  on  duty.  It  may  be 
a  scheduled  or  unscheduled  period. 
Scheduled  periods  refer  to  shifts.  i.e.,  the 
period  of  time  which  elapses  between 
scheduled  arrival  and  departure  times, 
or  to  scheduled  periods  outside  the  shift, 
as  in  the  case  of  a  special  detail  involv¬ 
ing  crowd  control  during  a  parade  or  oth¬ 
er  such  event.  Unscheduled  periods  refer 
to  time  spent  in  court  by  police  officers, 
time  spent  handling  emergency  situa¬ 
tions,  or  time  spent  after  a  shift  in  or¬ 
der  to  complete  required  work.  When 
a:i  employee  actually  works  fewer  hours 
than  those  scheduled,  the  employee’s 
tour  of  duty  is  reduced  accordingly. 
Nothing  in  section  7(k)  precludes  em¬ 
ployers  (acting  pursuant  to  collective 
bargaining  agreements  or  in  accordance 
with  their  own  authority)  from  estab¬ 
lishing  new  tours  of  duty  for  their  em¬ 
ployees,  provided,  however,  that  the 
change  is  intended  to  be  permanent  at 
the  time  that  it  is  made. 

§  553.14  General  nile«  for  determining 
compensable  hours  of  work. 

(a)  Compensable  hours  of  work  gen¬ 
erally  include  all  of  that  time  during 
which  an  employee  is  on  duty  or  on  the 
employer’s  pr^nises  or  at  a  prescribed 
workplace,  as  well  as  all  other  time  dur¬ 
ing  which  the  employee  is  suffered  or 
permitted  to  work  for  the  employer.  Such 
hours  thus  Include  all  pre-shift  and 
post-shift  activities  which  are  an  integral 
part  of  the  employee’s  principal  activity 
or  which  are  closely  related  and  indis¬ 
pensable  to  its  performance,  such  as  at¬ 
tending  roll  call,  writing  up  and  complet¬ 
ing  reports  or  tickets,  and  washing  and 
le-racking  fire  hose.  It  also  includes  time 
which  an  employee  spends  in  attending 
required  training  classes.  See  §  553.7. 
Time  spent  away  from  the  employer’s 
premises  under  conditions  so  circum¬ 
scribed  that  they  restrict  the  employee 
from  effectively  using  the  time  for  per¬ 
sonal  pursuits,  also  constitutes  compen¬ 
sable  hours  of  work.  For  example,  a  police 
officer  who  is  required  to  remain  at  home 
imtil  summoned  to  testify  in  a  pending 
oomt  case  and  who  must  be  in  a  constant 
state  of  instant  readiness,  is  engaged  in 
compensable  hours  of  work.  On  the  other 
hand,  employees  who  are  confined  to  bar¬ 
racks  while  attending  police  academies 
are  not  on  duty  during  those  times  when 
they  are  not  in  class  or  at  a  training 
session  since  they  are  free  to  use  such 
time  for  personal  pursuits.  This  would 
also  be  true  in  a  forest  fire  situation 
where  enq;>loyees,  who  have  been  relieved 
from  duty  and  transported  away  from 
the  fire  line,  are,  for  all  practical  pur¬ 
poses,  required  to  remain  at  the  fire  camp 
b^use  their  hcmies  are  too  far  distant 
for  commuting  purposes.  Also,  a  police 


officer  who  has  completed  his  her  tour 
of  duty  but  who  is  given  a  patrol  car  to 
drive  hmne  and  use  cm  private  business,  is 
not  wmking  simply  because  the  radio 
must  be  left  on  so  that  the  officer  can 
respond  to  emergency  calls.  Of  course, 
the  time  spent  in  responding  to  such  calls 
would  be  cmnpensable.  except  in  those 
Instances  where  it  is  miniscule  and  can¬ 
not,  as  an  administrative  matter,  be 
recorded  for  pasrroll  purposes. 

(b)  Additional  examples  of  compen¬ 
sable  and  noncompensable  hours  of  work 
are  set  forth  in  29  CFR  Part  785  which 
is  fully  applicable  to  employees  for  whom 
the  section  7  (k)  exemption  is  claimed  ex¬ 
cept  to  the  extrat  that  it  has  been  modi¬ 
fied  below  in  §  553.15. 

§  553.15  Sleeping  and  meal  tinui'  am 

compensable  hours  of  work. 

(a)  Where  the  employer  has  elected 
to  use  the  section  7(k)  exemption,  sleep 
and  meal  time  cannot  be  excluded  from 
compensable  hours  of  work  where  (1) 
the  employee  is  on  duty  for  less  than  24 
hours,  which  is  the  general  rule  aiH>li- 
cable  to  all  employees  (29  CFR  785.21) 
and  (2)  where  Uie  employee  is  on  duty 
for  exactly  24  hours,  which  repi-esents  a 
departure  frixn  29  CFR  785.21. 

(b)  Sleep  and  meal  time  may,  how¬ 
ever,  be  excluded  in  the  case  of  fire  pro¬ 
tection  or  law  enforcement  employees 
who  are  on  duty  for  more  than  24  hours, 
but  only  if  there  is  an  express  or  implied 
agreement  between  the  employer  and  the 
employee  to  exclude  such  time.  In  the 
absence  of  any  such  agreement,  sleep 
and  meal  time  will  constitute  hours  of 
work.  If,  on  the  other  hand,  the  agree¬ 
ment  provides  for  the  exclusion  of  sleep 
time  the  amount  of  such  time  shall,  in 
no  event,  exceed  8  hours,  in  a  24-hour 
period,  which  is  also  the  amoimt  of  time 
permitted  when  the  agreement  falls  to 
specify  the  duration  of  sleep  time.  If  such 
sleep  time  is  interrupted  by  a  call  to 
duty,  the  interruption  must  be  counted 
as  hours  worked,  and  if  the  period  is 
interrupted  to  such  an  extent  that  the 
employee  cannot  get  a  reasonable  night’s 
sleep  (which,  for  enforcement  purposes, 
means  at  least  5  hours) ,  the  entire  time 
must  be  counted  as  hours  of  work. 

§  553.16  Work  period. 

(a)  As  used  in  section  7(k),  the  term 
“work  period”  refers  to  any  established 
and  regularly  recurring  period  of  work 
which,  imder  the  terms  of  the  Act  and 
legislative  history,  cannot  be  less  than  7 
consecutive  days  nor  more  than  28  con¬ 
secutive  days.  Except  for  this  limitation, 
the  work  period  can  be  of  any  length, 
and  it  ne^  not  coincide  with  the  pay 
period  or  with  a  particular  day  of  the 
week  or  hour  of  the  day.  Once  the  begin¬ 
ning  time  of  an  employee’s  work  period 
is  established,  however,  it  remains  fixed 
regardless  of  how  many  hours  are  worked 
within  that  period.  The  b^dimlng  of  the 
work  period,  may.  of  course,  be  changed, 
provided  that  the  change  is  Intended  to 
be  permanent  at  the  time  that  it  is  made. 

(b)  An  employer  may  have  one  work 
period  ai^UcaMe  to  all  of  its  employees, 
or  dlffer^t  woiic  periods  for  different 
employees  or  groups  of  employees.  Prior 
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approval  from  the  Wage  and  Hour  Di¬ 
vision  is  not  required.  Hie  wnployer 
must,  however,  make  some  notation  in 
its  records  whi(^  shows  the  work  period 
for  each  employee  .and  which  indicates 
the  length  of  that  period  and  its  start¬ 
ing  time. 

(c)  For  those  employees  who  have  a 
work  period  of  at  least  7  but  less  than 
28  consecutive  days,  no  overtime  com¬ 
pensation  is  required  imtil  the  ratio  be¬ 
tween  the  number  of  days  in  the  work 
period  and  the  hours  worked  during  such 
work  period  exceeds  the  ratio  between  a 
work  period  of  28  days  and  240  hours, 
at  which  point  all  additional  hours  are 
paid  for  at  one  and  one-half  times  the 
employee’s  regular  rate  of  pay. 

(d)  The  ratio  of  240  hours  to  28  days 
is  8.57143  hours  per  day  (8.57  rounded) . 
Accordingly,  overtime  compensation  at  a 
rate  of  not  less  than  one  and  one-half 
times  the  employee’s  regular  rate  of  pay 
must  be  paid  during  calendar  year  1975 
for  all  hours  worked  in  excess  of  the  fol¬ 
lowing  maximum  hours  standards: 

Maximum 


hours 

Work  period  (days) :  standard 

38  _  240 

27  _  231 

26  _  223 

25  _  214 

24  . - . .  206 

23  . . . -  107 

22  _  180 

21  . . - .  180 

20  . — . - - -  171 

19  . . - .  163 

18  . - - -  154 

.  17  . 146 

16  . . . - . . . -  137 

15  _  120 

14  . -  120 

13  . - . - . - .  Ill 

12  _  103 

11  - 04 

10  _ _ - . —  86 

9  . 77 

8  . . -  60 

7  _  60 


§  553.17  Early  relief. 

It  is  a  common  practice  among  em¬ 
ployees  engaged  in  fire  protection  activ¬ 
ities  to  relieve  employees  on  Uie  previous 
shift  or  tour  of  duty  prior  to  the  sched¬ 
uled  starting  time.  Such  early  relief  may 
occur  pursuant  to  employee  agreement, 
either  expressed  or  implied.  This  practice 
will  not  have  the  effect  of  increasing  the 
number  of  compensable  hours  of  work 
where  it  is  vcduntary  on  the  iMurt  of  the 
employees  and  does  not  result,  over  a 
period  of  time.  In  their  failure  to  rec^ve 
proper  compensation  for  all  hours  actu¬ 
ally  worked.  On  the  other  hand.  If  the 


practice  is  required  by  the  employer  the 
time  involved  must  be  added  to  the  em¬ 
ployee’s  tour  of  duty  and  treated  as  com¬ 
pensable  time. 

§  553.18  Trading  time. 

Another  common  practice  or  agree¬ 
ment  among  employees  engaged  in  fire 
protection  or  law  enforcement  activities 
is  that  of  substituting  for  one  another  on 
regularly  scheduled  toiurs  of  duty  (or  for 
some  part  thereof)  hi  order  to  permit 
an  employee  to  absent  himself  or  her¬ 
self  from  work  to  attend  to  purely  per¬ 
sonal  pursuits.  This  practice  is  commonly 
referred  to  as  “trading  time.”  Although 
the  usual  rules  for  determining  hours  of 
work  would  require  that  the  additional 
hours  worked  by  the  substituting  em¬ 
ployee  be  counted  in  computing  his  or  her 
total  hours  of  work,  the  legislative  his¬ 
tory  makes  it  clear  that  Congress  in¬ 
tended  the  continued  use  of  “trading 
time”  “boUi  within  the  tour  of  duty 
cycle  •  •  •  and  from  one  cycle  to  an¬ 
other  within  the  calendar  or  fiscal  year 
without  the  employer  being  subject  to 
[additional  overtime  compensation!  by 
virtue  of  the  voluntary  trading  of  time  by 
employees”  (Congressional  Record, 
March  28,  1974,  Page  S  4692).  Accord¬ 
ingly,  the  practice  of  “trading  time”  will 
be  deemed  to  have  no  effect  on  hours  of 
work  if  the  following  criteria  are  met: 
(a)  The  trading  of  time  is  done  volun¬ 
tarily  by  the  employees  participating  in 
the  program  and  not  at  the  behest  of  the 
employer;  (b)  the  reason  for  trading 
time  is  due,  not  to  the  employer’s  busi¬ 
ness  operations,  but  to  the  employee’s  de¬ 
sire  or  need  to  attend  to  personal  mat¬ 
ter;  (c)  a  record  is  maintained  by  the 
employer  of  all  time  traded  by  his  em¬ 
ployees;  (d)  the  period  during  which 
time  is  traded  and  paid  back  does  not 
exceed  12  months. 

§  553.19  Time  off  for  excess  hours  or 
so-called  ‘‘comp  time.” 

(a)  As  a  general  rule,  all  overtime 
hours  must  be  paid  for  in  cash  and  not 
in  time  off.  Section  7  (k)  creates  a  partial 
exception  to  this  general  rule  by  allow¬ 
ing  employers  to  balance  the  employee’s 
hours  over  a  work  period,  which,  as  in¬ 
dicated  in  S  553.16,  ms^  be  longer  than 
a  workweek,  mid  to  pay  the  overtime 
compensation  required  by  the  Act  only 
if  the  employee’s  hours  exceed  the  totid 
number  of  hoqrs  established  by  section 
7(k)  for  that  particular  work  period. 
Thus,  for  example.  If  the  duration  of  the 
employee’s  work  period  is  28  consecutive 
days,  and  he  or  she  works  80  hours  in  the 
first  week,  but  only  60  in  the  second  week 


and  50  in  each  of  the  next  2  weeks,  no 
additional  overtime  compensation  would 
be  required,  since  the  total  number  of 
hoius  worked  does  not  exceed  240.  Of 
course,  there  might  be  a  State  law  re¬ 
quiring  overtime  compensation  at  some 
earlier  point  (e.g.,  for  any  hours  worked 
in  excess  of  40  in  a  week) ,  but  that  ob¬ 
ligation  could  be  met  with  “comp  time,” 
if  comp  time  is  permissible  under  State 
law  and  if  the  wages  paid  to  the  employee 
for  all  hours  worked  during  the  entire 
28-day  tour  of  duty  equal  at  least 
the  minimum  wage  set  forth  in  section 
6(b)  of  the  Act  (29  U.S.C.  206(b) ).  Sim¬ 
ilarly,  an  employee  whose  work  period  is 
1  week  could  be  paid  in  “comp  Ume”  for 
all  excess  hoiu^  up  to  60,  provided  that 
comp  time  is  a  permissible  form  of  pay¬ 
ment  under  State  law  and  provided,  also, 
that  the  wages  paid  to  the  employee  equal 
at  least  the  statutory  minimum  wage. 
Such  “comp  time”  could  be  taken  at  any 
time  authorized  by  state  law  or  local 
ordinance. 

(b)  If  the  employee  in  either  of  the 
examples  given  above  works  more  than 
the  stated  number  of  hours  for  a  7-day 
or  28-day  work  period,  overtime  com¬ 
pensation  must  be  paid  at  one  and  one- 
half  times  the  employee’s  regular  rate. 
In  computing  the  employee’s  regular 
rate,  the  cash  equivalent  of  any  comp 
time  must  be  included.  See  also  S  553.20. 

§  553.20  The  “regular  rate”. 

The  rules  for  computing  an  employee’s 
“regular  rate,”  for  purposes  of  the  Act’s 
overtime  requirements,  are  set  forth  in 
29  CPR  Part  778.  These  rules  are  fully 
applicable  to  employees  for  whom  the 
section  7(k)  exemption  is  claimed,  ex¬ 
cept  that  wherever  the  word  “workweek” 
is  used  the  word  “work  period”  should 
be  substituted. 

§  553.21  Records  to  be  kept. 

The  recordkeeping  requirements  of 
the  Act  are  set  forth  in  29  CFR  Part  516. 
These  requirements  are  applicable  to 
public  agencies  engaged  in  fire  protection 
and  law  enforcemnit  activities,  except 
that  where  section  7(k)  is  claimed,  the 
records  for  those  employees  can  be  kept 
on  a  work  period.  Instead  of  a  workweek, 
basis.  In  addition,  the  records  must  show, 
as  indicated  in  S  553.16(b) ,  the  work  pe¬ 
riod  for  each  employee. 

Signed  at  Washington,  D.C.  this  18th 
day  of  December  1974. 

Brrrr  Southakd  Mxjkpht, 

Administrcaor. 

[FR  Doc.74-29843  PUed  12-1»-74:S:46  am] 
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